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ABSTRACT

In many Crown-First Nation treaties and specifically the Numbered Treaties, there is reference to health care
provisions. Referred to as a medicine chest in some cases or aid in others, this provision appears in written
and oral versions of treaties. Why then, is it absent in the conversations around the COVID-19 pandemic and
First Nations, when it is needed most? This contemporary moment in Canadian time reveals much about the
interpretation of treaties and how that interpretation (or mal-interpretation) matters in material ways to

First Nations. In this Yellowhead Special Report, Gina Starblanket and Dallas Hunt consider how healthcare is
represented in the Numbered Treaty discussions at the time of treaty-making and into the present, illustrating
contrasting visions of our collective relationship and the consequences. But in this study there is also guidance
for the future of that relationship, one rooted in mutual support and a politics of life.
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“Now the old people tell us the day will
come when the land will be sick again
and there will be a fever, you know, a
fever in the world, a fever in this land
because the ascending problems that
are coming up upon it because the land
Is sick; the economies are falling flat
because the land Is sick.

As [Indigenous] people, we don't think
much of money. We still think of using
things to help us live, helping one
another, and that's the reason why the
treaties were a dual road.”

ELDER DANNY MUSQUA, KEESEEKOOSE FIRST NATION, TREATY 4'



INTRODUCTION

IN RECENT MONTHS, the coronavirus pandemic has brought conversations surrounding the
federal government's 0bl|gat|0ns towards Indigenous people to the fore, particularly in areas of

health, security (including food security), and community capacity.

Broadly speaking, the pandemic

has also drawn attention to the
dysfunctional relationship between
federal, provincial, and Indigenous
governments, the latter of which

have cited concerns surrounding a
lack of transparency, communication,
and co-operation from the other levels
in pandemic support planning

and implementation’.

For Indigenous people in Canada,
matters of disease, sickness, and
famine are not unprecedented and the
historical record tells us that we cannot
simply sit by and trust that either

the feds or provinces will provide
adequate levels of support and aid.
Indigenous people are particularly
vulnerable to communicable diseases
due to long-standing and ongoing
structural asymmetries that pertain

to the administration of health
services, environmental racism, and
the inaccessibility of healthy food
sources. And while all human beings
are susceptible to the coronavirus,

it has particularly injurious, and
sometimes fatal, implications for those
with pre-existing medical conditions,
which Indigenous people experience at
disproportionately high rates.

While much is made of the fact that
Canada offers universal health care to
all of its citizens, Indigenous people
are all too aware that this universality
does not equate to efficient and
expedient medical services for all.
Further, Indigenous people generally
hold a broader and more holistic
understanding of health than western

conceptions; that is, wellness of the
body, mind, emotions, and spirit are
understood to be interconnected and
related to broader social, political,
economic, and environmental factors
including the wellness of the land and
of other living beings in it.

These issues are particularly glaring
given that the federal government

has specific obligations to

Indigenous communities, who are
uniquely situated in a distinct and
constitutionally entrenched political
relationship with Canada. Indigenous
people in regions covered by the
Numbered Treaties, in particular, are
party to political arrangements where
the Crown has committed to assist

in ensuring our well-being and our
quality of life. (The Numbered Treaties
are those eleven agreements negotiated
between 1870 and 1921 that captured
much of Canada, from

northern Ontario, across the Prairies
and into the Northwest Territories).
Regrettably, since those treaties

were negotiated, Canadian federal
governments have generally disavowed
the fact that Indigenous people hold
treaty rights to health.

Given this state of affairs, and in

the midst of a pandemic, what are

we to make of the provisions in the
Numbered Treaties that relate to
health, wellness, disease, and moments
of crisis? This report provides an
overview of the ways in which
questions of Indigenous wellness,

and the continuity of Indigenous

life, broadly understood, figure in

the Numbered Treaties. It does so by
exploring the discussions surrounding
treaty negotiations, Indigenous oral
histories of treaty, and the contexts
in which they were negotiated. By
re-visiting the original intent of
these treaties, we hope to offer a
re-consideration of our collective
relationship—as it pertains to this
specific public health crisis—

and beyond.

“FOR INDIGENOUS
PEOPLE IN

CANADA, MATTERS
OF DISEASE,
SICKNESS, AND
FAMINE ARE NOT
UNPRECEDENTED
AND THE HISTORICAL
RECORD TELLS US
THAT WE CANNOT
SIMPLY SIT BY

AND TRUST THAT
EITHER THE FEDS OR
PROVINCES WILL
PROVIDE ADEQUATE
LEVELS OF SUPPORT
AND AID."

COVID-19, the Numbered Treaties & the Politics of Life 5



PART ONE

The Contemporary Terrain
of the Numbered Treaties

FOLLOWING THE 2019 Canadian federal election, Trudeau's Liberals narrowly formed their
second government. This, after a first term in office that saw the party’s purported commitment
to strengthen relations with Indigenous people devolve into a record of failed engagements and

shelved legislation.

Nonetheless, in his campaign for
re-election, Trudeau promised the
establishment of a National Treaty
Commissioner’s Office, intended to,
“ensure that Canada implements

the spirit and intent of Treaties,
agreements, and other constructive
arrangements.”* Indeed, one of the
hallmarks of this federal government’s
Indigenous policy has been an
emphasis not just on the recognition
of Indigenous rights, but also on their
intended implementation through the
development of legislation

and mechanisms intended to enable
them in robust ways.

A National Treaty Commissioner’s
office is not a novel idea, having been
recommended in 1996 by the Royal
Commission on Aboriginal Peoples
(among others). The office may

offer promise to some, but it is not a
prerequisite to the implementation of
treaty relationships. Indigenous people
have long called upon the Crown, and
the federal and provincial executives
that now embody the Crown, to
honour their treaty obligations both
within and outside of state-sanctioned
processes. These calls have, by and
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large, not given rise to any significant
transformation in the political
relationship between treaty First
Nations and Canada.

Little detail on the proposed office has
been provided, other than government
statements claiming it will undertake,
“the ongoing review, maintenance

and enforcement of Canada’s treaty
obligations It remains unclear if

this office would provide Indigenous
people with a similar or alternative
process to the Specific Claims Tribunal
for advancing claims relating to Crown
breaches of treaty.

If the Trudeau government’s recent
attempts offer any insight, the office’s
mandate would likely be carried out
within the existing federal structure,
unaccompanied by any change in
political authority, jurisdiction, or

tax and revenue sharing between
governments. Relatedly, the federal
government’s repeated commitment to
using a “distinctions-based approach”
in the purported fulfillment of its
obligations to Indigenous people often
translates to a model that differentiates
between the needs of First Nations,
Inuit, and Métis communities.

This approach does not, however,
extend to distinctions in the different
political relationships that Indigenous
people within each of these categories
have with the federal government,
such as distinct treaty relationships.

Additionally, the proposed National
Treaty Commissioner’s Office in no
way departs from Canada’s long-
standing understanding of treaties

as fixed-term transactions with
discretionary obligations. Its purpose
appears to be to fulfill the terms of
the transaction rather than altering
longstanding asymmetries in the
configurations of the Indigenous-state
relationship. Yet, treaty relationships
are not transactions whereby Canada’s
outstanding debts can be neatly
reconciled. Rather, the implementation
of treaties requires a commitment to
envisioning a fundamentally alternate
form of relationship, one which
evidently lies outside of Canada’s
current political imaginary.

Meanwhile, there is an ongoing
pandemic. Despite the lack of
commitment and imagination from
Canada, many treaty First Nations
are grounding their public health
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governance, and their actions and
interactions with other levels of
government, in the framework of
treaty. For instance, the First Nations
of Maskwacis, Alexander First Nation,
and the James Smith Cree Nation
have all recently declared states of
emergency and activated the medicine
chest and pestilence clauses in

Treaty 6.°

In addition, the Assembly of First
Nations has declared a state of
emergency, and many First Nations
have taken steps to shore up their
own jurisdiction and enact their own
pandemic response measures.’

First Nations across Ontario,
Manitoba, Saskatchewan and Alberta
have closed their borders and erected
blockades on provincial highways in
an attempt to prevent infection and
the spread of the virus within their
communities, as well as to signal

the fraught jurisdictional disputes

that can arise between Indigenous
communities, provincial governments,
and the federal government (or, more
precisely, its lack of involvement).’
These and other Indigenous people
have specifically pointed to the Crown’
responsibility to provide assistance

to its treaty partners in general, and
especially so in times of need.’

“...THE IMPLEMENTATION
OF TREATIES REQUIRES
A COMMITMENT

TO ENVISIONING A
FUNDAMENTALLY
ALTERNATE FORM OF
RELATIONSHIP, ONE
WHICH EVIDENTLY LIES
OUTSIDE OF CANADA'S
CURRENT POLITICAL
IMAGINARY."

COVID-19, the Numbered Treaties & the Politics of Life 7



PARTTWO

On“The Benevolence of the Queen”

PRIORTO CONTACT with European settlers, Indigenous populations in the region currently
called Canada can be characterized as having much stronger physical, mental, and spiritual
wellness relative to today. Historical records and contemporary scholarship suggest that

diseases, illnesses, cancers, mental disorders, and other significant health conditions were

relatively rare occurrences.”

Indigenous people have long
understood human wellness as
interconnected and interconnected
and inextricably linked to the
environments in which we live and
hold responsibilities towards. Pre-
contact, Indigenous people had long-
standing practices for maintaining

a high quality of life that arose from
an intimate knowledge of local
surroundings, and specifically of the
medicinal and healing powers of the
living earth.

Contact with Europeans exposed
many of our ancestors to infectious
diseases that they had no immunity
or established remedies for. These
included influenza, tuberculosis,
measles, polio, diphtheria, and
smallpox, among other diseases

that were prevalent in Europe at the
time. The particular vulnerabilities
of Indigenous populations were
recognized by settler officials, as
evidenced in historical records

such as Duncan Campbell Scott’s
acknowledgment that, “The Indian is
even more susceptible than his white
neighbour to the deadly menace of this

disease [tuberculosis].”"

Further, the increase in newcomer
populations and their wilful
exploitation of the buffalo, among
other vital sources of subsistence,
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severely impacted the wellness of
Indigenous populations, many of
whom faced unprecedented levels of
starvation in the years leading up to
treaty negotiations. As W.J. Christie,
the Chief factor for the Saskatchewan
Region of the Hudson’s Bay
Company wrote in an 1871 internal
memoranda to Lieutenant Governor
Archibald, “The buftalo will soon be
exterminated, and when starvation
comes, these Plains Indian Tribes will
fall back on the Hudson’s Bay Forts
and settlements for relief

and assistance.””

Indeed, written and oral historical
records indicate that Indigenous
peoples’ interest in entering into
treaty-making was grounded in a dual
imperative. First, many Indigenous
people saw the rapidly increasing
presence of newcomers and wanted to
impose limits on settler actions in their
territories. These actions included the
liquor trade, exploitation of animal
populations and the land, surveys and
purported sales/purchases of territory,
and other actions being undertaken
by settler individuals and officials that
Indigenous leaders wanted the Crown
to prevent.

Second, with increases in settlement,
Indigenous people sought to assert
their own authority and jurisdiction

relative to newcomers, including:

1) pre-existing rights and
responsibilities that they wanted
affirmed under the treaties and 2)
new alliances and inter-societal
commitments that they sought to
institute through the establishment
of a relationship with the Crown. For
Indigenous peoples, the negotiation
of treaties followed a long tradition
of treaty-making between nations
and among other living beings. These
practices pre-dated the arrival of
Europeans, helping to mediate the
relationships between individuals,
communities, and the land and water
in shared spaces.

Such diplomatic practices follow
from the recognition that living
beings do not exist in isolation but are
interdependent on one another and
the environments that surround us.
In order to sustain these networks of
interconnection, we may learn from
and contribute to the life of other
living beings but are not to interfere
with their inner workings. This
relationality is evident in the kinship
terms and metaphors that

were often used in treaty negotiations
to symbolize notions of sharing, care,
and nurturance.”



“...SUCH CONDITIONAL
"BENEVOLENCE"
BETRAYS THE NATURE
OF TREATIES, WHICH
INDIGENOUS LEADERS
HAVE ALWAYS
UNDERSTOOD TO BE
LIVING, ENDURING
AGREEMENTS."

Treaties were not straightforward
endeavors, as Indigenous
representatives sought to create
arrangements for co-existence that
would forever alter their worlds,
precisely on the basis that the
agreements they were negotiating
should ensure, not intentionally
constrain, the elements that they saw
as necessary to secure a high quality
of life for future generations." As
Menno Boldt writes, “[The chiefs who
negotiated the treaties] strained to
peer over the horizon of their time to
see what their future needs for survival
and well-being as Indians would be in
the emerging world”” **

Throughout the course of treaty
negotiations, when pressed on

the Crown’s intentions, Crown
representatives assured Indigenous
populations to trust “the benevolence
of the Queen,” responding to
Indigenous peoples’ concerns
surrounding ongoing famine and
disease with assurances that, “the
Queen will take care of all her
children,” or that “she in her goodness
would give such help as she thought
the Indians needed.”’* While the
question of Indigenous peoples’ future
quality of life, and the provision of aid
and assistance in times of need was
discussed during the negotiation of
many of the Numbered Treaties (with
many Indigenous people maintaining
that these discussions were reflected
in oral commitments), Crown

commissioners generally set it aside
from the list of commitments recorded
in the text of treaties.

For instance, in negotiating Treaty

8, commissioners Laird, Ross, and
McKenna indicated to Indigenous
people that “the Government was
always ready to give relief in cases of
actual destitution, and that in seasons
of distress they would without any
special stipulation in the treaty receive
such assistance as it was usual to

give in order to prevent starvation.”
They continued: “We assured them,
however, that the Government would
always be ready to avail itself of any
opportunity of affording medical
service just as it provided that the
physician attached to the Commission
should give free attendance to all
Indians whom he might find in need

of treatment.”"

Indigenous people have long argued
that the provision of medical care

is a right that was negotiated under
the Numbered Treaties, and have
demanded that the Crown honour this
right from the period immediately
following the negotiation of Treaty

1 onward. In 1873, in response to
concerns advanced by signatories to
Treaty 1 surrounding outstanding
treaty promises that had not
materialized, Canada appointed a
Board of Indian Commissioners.
They ultimately recommended that,
“without recognizing the alleged
promises in their entirety, the Privy
Council should announce to the
Indians, that [...] the Governor
General in council had resolved, out
of the benevolence of Her Majesty,

to give the Indians, parties thereto, as
a supplement to their existing
annuities and other benefits under the
Treaty, a number of articles including
‘a supply of simple medicines to be
provided for each Reserve, and place
in the custody of some suitable
person.”'® Of significance here is the
framing of these concerns as ones
the Queen would attend to out of
benevolence or goodwill rather than as
part of legally and politically binding
treaty agreements.

Canada has long refused to formally
acknowledge that Indigenous people
have Aboriginal or Treaty rights to
health, remaining unclear about
whether the provision of health
services to Indigenous people flows
from policy, statute, or treaty.” This
situates Crown treaty commitments as
discretionary and contingent on social
and political will.

Yet, such conditional “benevolence”
betrays the nature of treaties, which
Indigenous leaders have always
understood to be living, enduring
agreements. The intended continuity of
treaties is apparent in many references
that Indigenous signatories made to
their permanence, i.e. as long as the
sun shines, waters/rivers flow, and

the grass grows. By invoking the sun,
water, rivers, grass, and even in some
contexts, the rocks and mountains,
Indigenous peoples emphasized an
understanding of human relations as
ever-lasting, growing, and flourishing.
Importantly, the notion of continuity
also speaks to the ways in which
treaties were not static, one-time
transactions, but rather were intended
to provide a framework that future
generations could draw on to govern
the relationship.

Treaties were negotiated precisely
because our ancestors wanted to
ensure that future generations would
be able to turn to them in their efforts
to maintain a high quality of life.
State neglect of this very important
dimension of treaties is even more
glaring in moments when Indigenous
people find the conditions necessary
for our lives or livelihoods to be under
threat. In many ways, this pandemic
lays bare the ongoing issues in the
treaty relationship, in that efforts to
maintain the health and well-being
of Indigenous communities have
been, and continue to be, hamstrung
by a narrow and compartmentalized
conception of treaties and what treaty
relations and the obligations that flow
from them could and should entail or
look like.

COVID-19, the Numbered Treaties & the Politics of Life 9



"By invoking the sun, water, rivers,
grass, and even in some contexts,

the rocks and mountains, Indigenous
peoples emphasized an understanding
of human relations as ever-lasting,
growing, and flourishing.

Importantly, the notion of continuity
also speaks to the ways in which
treaties were not static, one-time
transactions, but rather were intended
to provide a framework that future
generations could draw on to govern
the relationship.”



PART 3

Treaty and the Politics of Life

BEYOND THE PROBLEM of temporary, discretionary, and conditional Crown interpretation
of treaties, lie a plethora of ongoing issues arising from the compartmentalization of treaties
and treaty rlghts. One of the most common approaches to the analysis of treaties within
government is to divide treaties into disparate policy categories, such as education, justice,
health, annuities, hunting and fishing, and so on.”

This follows the Crown’s initial
approach in recording the text of
treaties, which compartmentalized
dimensions of the treaty relationship
into a list of distinct, fixed terms. Yet,
there were a number of principles
and commitments articulated in the
oral discussions surrounding treaties
that, as John Borrows has argued
with respect to the Treaty of Niagara,
speaks more broadly to the nature of
the intended relationship.”’ This has
been true in relation to the Numbered
Treaties as well, with Indigenous
people pointing to the “spirit” of

the treaty or a number of “outside
promises” that were discussed but not
recorded in the written text.

Indeed, the courts have recognized the
importance of looking to Indigenous
oral histories when interpreting
treaties” and have articulated a
number of principles in a theoretical
departure from “plain-text” readings.”
However, these principles are not
always implemented in practice, and
even in some instances when they
have been affirmed, these principles
have not been reflected in the court’s
judgments.” Thus, many issues in the

Indigenous-Crown relationship that
arise from one-sided, Eurocentric
interpretations of treaties, including
Crown assumption of land cession,
issues in the federal/provincial
relationship, the question of resources,
jurisdictional disputes and, of
particular relevance to the current
discussion, questions of wellness and
quality of life, remain outstanding.

Broadly speaking, the goal of treaty
interpretation, as described by the
courts, is not to dwell on difference
but to arrive at an interpretation

of common intention that “best
reconciles the interests of both parties
at the time the treaty was signed.””
The court’s approach fails to transform
the treaty relationship; the relationship
remains configured, asit has always
been, by the imperatives of settler
nation-building and Indigenous
oppression, and the horizons of treaty
implementation are constrained by
the project of arguing for the broadest
possible understanding of specific
treaty clauses on a case-by-case basis.
Instead of facilitating a move away
from a transactional understanding

of treaties, the principles of treaty

interpretation provide little more than

legal recognition of the importance

of accounting for Indigenous

understandings of the terms of the
“treaty transaction.””

The compartmentalization of the
treaty relationship, and the associated
assumption that the Numbered
Treaties constitute transactions
wherein land was exchanged for a
distinct list of treaty terms, continues
to limit Crown obligations but also
serves to contain the horizons of
Indigenous political mobilization.
What we mean by this is that rather
than revisiting the nature of the
current political relationship between
Indigenous people and the Crown

in accordance with Indigenous
understandings of treaty, institutional
efforts towards treaty implementation
have largely focused on the political
project of working towards garnering
a common understanding of specific
treaty obligations, discussing how
these translate to particular policy
areas, and undertaking a range of
educational initiatives.

COVID-19, the Numbered Treaties & the Politics of Life 11



For instance, a 2010 impact evaluation
of Treaty Commissions in Canada,
including Saskatchewan’s Office of the
Treaty Commissioner and the Treaty
Relations Commission of Manitoba,
indicated that while both offices have
found success in increasing public
awareness of treaties, in advancing
partnerships with public and private
sector organizations, and in creating
more respectful inter-societal
relations, there have been
“impediments to the commissions’
work in improving relations or
resolving treaty issues between Canada
and First Nations,” particularly

with respect to the advancement of
Indigenous self-government.”

The impacts of these issues extend
broadly to all realms of the treaty
relationship, including the question
of Indigenous health and wellness.
Within compartmentalized
approaches to treaty interpretation/
implementation, healthcare is often
dismissed by the federal government
as outside of the treaty relationship,
despite ample evidence indicating
otherwise. While Treaty 6 is the only
treaty with any written reference to
the provision of medical care and aid
in times of famine and pestilence,”
oral histories and the surrounding
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“THE MUTUAL, LIFE-GIVING CHARACTER OF TREATIES
EXTENDS TO MULTIPLE REALMS OF THE RELATIONSHIP
AND EXCEEDS THE NOTION OF BASIC SURVIVAL...

WE ARE OF THE VIEW THAT THESE DISCUSSIONS
CANNOT BE ADEQUATELY CAPTURED BY LITERAL
INTERPRETATIONS OF SPECIFIC TERMS OF TREATY,
OR BY ARGUING FOR ACROWN COMMITMENT

TO THE PROVISION OF MEDICAL AID, BUT THAT
THEY REPRESENT A “POLITIC OF LIFE" THAT WAS
CONCEPTUALIZED MUCH MORE BROADLY BY
INDIGENOUS NEGOTIATORS.

records and communications from
Crown representatives indicate that
the imperative of survival, wellness,
and protection, both of human beings
and the environments they inhabit,
are central dimensions of every

treaty relationship. These discussions
include, but also exceed, the Crown
commitment to provide basic medical
care and assistance in times of need to
Indigenous people.

Discussions surrounding the well-
being and the quality of life of future
generations, in particular, represent
recurring themes that were raised
during the negotiation of each treaty.
When negotiating treaties, many
Indigenous leaders recognized that
increased settler presence and the
accompanying decline of animal
populations, spread of disease, trade of
liquor, and other changes necessitated
the development of new political
agreements to govern the relationship
with newcomers in ways that

would stand to benefit both parties.
Ultimately, Indigenous people would
agree to share the lands with settler
populations, entering into what
Indigenous Elders describe as a
“mutual life-giving relationship.””
The mutual, life-giving character of
treaties extends to multiple realms

of the relationship and exceeds the
notion of basic survival. It involves

a commitment from the Crown to
ensure the well-being of Indigenous
populations, many of whom were
experiencing rapid declines in
physical health and high rates of
death within their communities in

the period leading up to negotiation
of treaties. We are of the view that
these discussions cannot be adequately
captured by literal interpretations of
specific terms of treaty, or by arguing
for a Crown commitment to the
provision of medical aid, but that they
represent a “politic of life” that was
conceptualized much more broadly by
Indigenous negotiators.

The disjuncture between the Crown’s
literal interpretation of provisions
relating to medical aid, and
Indigenous understandings of the
many, interconnected, elements
necessary to maintain a healthy and
robust life are evident in the words of
the late Elder Jimmy Myo:

[...]when the white man came we started
having a lot of different diseases. People
were dying because these diseases

were new to us, and when the Queen'’s
representative came and made treaties
with us, the old man that was talking there



[...] told them [...] “I have everything right
now. See the buffalo. | have medicine. |
have an old lady that will help cure my
disease. | have a medicine man, a doctor,
that will cure my disease. Are you going
to replace them? These things that | have
were given to me by God, such as the law
that was given to me by God. Do you think
you will be able to replace them?"

Wellness, then, flowed from an
interconnected understanding of life
and was conceptualized in a robust
way, where Indigenous communities
would be able to sustain a high quality
of life and an adequate livelihood
relative to newcomer populations.
Importantly, in seeking commitments
surrounding well-being and survival
from the Crown, Indigenous people
wanted to learn about the medical
knowledge and practices that
newcomers might bring, without
sacrificing their own pre-existing ones.

Indeed, Saskatchewan’s Office of the
Treaty Commissioner wrote that,
“Cree Elders described Treaty First
Nations expectations of the Crown

as analogous to their understanding

of me wut. Me wut was a medicine

bag which required the services of

a specialist with the knowledge to
properly administer the medicines [...]
For our Elders, the Crown undertaking
meant a Crown commitment to
provide and share with our Nations, all
of the health resources and knowledge
available in Her realm”' Importantly,
Western medical practices and
knowledge were intended to contribute
to, not supplant, Indigenous peoples’
traditional medical practices which,

as Elder Myo’s insight illustrates,

were interconnected with and indeed
contingent upon the continuity of an
entire way of life.

In many ways, while the focus of some
Indigenous leaders was on survival,
especially in the face of disease

and starvation, Indigenous peoples
conceptualized treaty as more

than simply “surviving” — that is,
they wanted their people to flourish,
or have a high quality of life, in the

face of changing circumstances

as well. Unfortunately, the Crown
infrequently recorded these parts of
the conversation, assuring Indigenous
people that medical assistance and
care would be provided as a matter
of course and did not need to be
incorporated into the treaty. Indeed,
Alexander Morris’ records of treaty
negotiations indicate that the Crown
committed to providing additional
aid in times of need even if these
commitments were not included in
the written text of the treaty that was
recorded by the Crown: “Last winter
when some of the Indians wanted food
because the crops had been destroyed
by grasshoppers, although it was not
promised in the treaty, nevertheless
the Government sent money to buy
them food, and in the spring when
many of them were sick a man was
sent to try and help them. We cannot
forsee [sic] these things, and all I can
promise is that you will be treated
kindly, and that in extraordinary
circumstances you must trust the
generosity of the Queen.*

In Treaties 1 and 2, Indigenous
knowledge-holders have long argued
that medical aid was one of the
“outside promises” discussed during
treaty negotiations, but that did not
get included in the initial text recorded
by the Crown.” Like in all treaties,
concerns surrounding the well-being
of current and future generations were
shared by Indigenous leaders, and in
fact this concern was the cause of an
impasse on the fifth day of negotiating
Treaty 1, when some Indigenous
negotiators threatened to leave due

to the belief that “the treaty terms
proposed by [Treaty commissioner
Wemyss] Simpson would not benefit
them and would be insufficient to
sustain future generations of their
people” On their part, Crown
representatives indicated to Indigenous
negotiators that one of the Queen’s
intentions was to keep the Indians safe
from “famine and distress,” and that
the Queen “was willing to help the
Indians in every way.*

"LAST WINTER WHEN
SOME OF THE INDIANS
WANTED FOOD
BECAUSE THE CROPS
HAD BEEN DESTROYED
BY GRASSHOPPERS,
ALTHOUGH IT WAS

NOT PROMISED IN THE
TREATY, NEVERTHELESS
THE GOVERNMENT
SENT MONEY TO BUY
THEM FOOD, AND IN THE
SPRING WHEN MANY OF
THEM WERE SICK A MAN
WAS SENTTO TRY AND
HELP THEM.

WE CANNOT FORSEE
[SIC] THESE THINGS,
AND ALL I CAN PROMISE
IS THATYOU WILL BE
TREATED KINDLY, AND
THAT IN EXTRAORDINARY
CIRCUMSTANCES

YOU MUST TRUST THE
GENEROSITY OF

THE QUEEN.™
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In Treaty 4, Treaty commissioner
Alexander Morris, told the Indigenous
peoples of the QuAppelle region about
the “red men living in Quebec and
Ontario” who “are happy; instead of
getting fever in number by sickness
they are growing in number” and the
Queen wanted Indigenous people in
Treaty 4 territory, “to have the same
blessings.” Indigenous oral histories
also indicate that the provision of
medicine and aid formed part of
Treaty 4. For instance, the late Elder
Gordon Oakes of the Nekaneet First
Nation, a record keeper for the Indian
version of Treaty 4, indicated:

| was educated by Sewepiton, who was
present at the signing of Treaty No. 4 in
Fort Qu'Appelle, for the first thirteen years
of my life. | did not attend a school during
that period and received my education
inthe traditional Indian way. Sewepiton
was already a young man in 1874 when he
attended the treaty assemblies between

14 Yellowhead Institute

the Indian peoples and the Queen's
representatives. Sewepiton spoke four
languages, Cree, Saulteaux, Assiniboine
and Blackfoot. He understood and related
to me the different tribes’ comprehension
of the meaning and terms of the treaty.
At the treaty assemblies, the Queen's
representative’s interpreter spoke Cree.
Sewepiton understood that it was two
nations bargaining. It was one nation
asking for the approval and right to enter
the land and the other nation agreed

but only in exchange for certain rights
which promises include education, tax
exemption, medicine, and land. [...] The
Queen’s representative told them that the
future generations will continue to use the
treaties and enjoy the treaty rights such
as education, and provisions in cases of
famines, and pestilence.”’

Yvonne Boyer’s extensive research

on treaties in the realm of health has
indicated that discussions surrounding
medical aid were raised during other

treaty negotiations as well, and that the
association between treaty-making and
the provision of care was reinforced

by the presence of physicians at many
treaty negotiations, an association
which could be understood as
implying that medical assistance would
accompany the treaty relationship into
the future.®® Additionally, Boyer further
notes that the federal government has
recognized in internal documents

that similar verbal commitments were
made in Treaties 7, 8, 10, and 11.¥

Treaty 7 was negotiated less than a
year after Treaty 6, and Indigenous
parties were facing similar contexts

of disease and starvation. In a report
compiled by Rev. C. Scollen, which
commissioner Laird included in the
records preceding the 1876 negotiation
of Treaty 7, Scollen estimates that from
1870 onward, the “disease so fatal to
Indians, the small-pox” resulted in

a loss of between 600 to 800 lives."



When outlining reasons why he felt
that a treaty should be negotiated,
Scollen wrote that the Blackfoot “have
an awful dread of the future”' Richard
Price explains that Indigenous people
of Treaty 6 and 7 generally approached
treaty-making with the view that “the
Queen had made a treaty to protect
and care for her indian subjects,”
noting that “The Treaty 7 people have
an even stronger belief [than the
Treaty 6 people] in this purpose of the
treaty”? Further, in negotiating Treaty
7, Laird told the Indians that, “The
Queen wishes to offer you the same as
was accepted by the [Treaty 6] Crees”*
As previously mentioned, Treaty 6 is
well-known for its inclusion of written
clauses surrounding the provision

of medical care and aid in times of
famine and pestilence.

In Treaty 8, the commissioners’
report indicates that Indigenous
parties also asked for “assistance in
seasons of distress;” in response, the
commissioners indicated that, “the
Government would always be ready
to avail itself of any opportunity of
affording medical service just as it
provided that the physician attached
to the Commission should give free
attendance to all Indians whom he
might find in need of treatment.”*
Indeed, with respect to Treaty 8, Price
notes that an “earnest appeal was
made for the services of a medical
man” and that the commissioners’
report indicates that “they made
significant verbal commitments in
these areas” including but not limited
to the promise “that supplies of
medicine would be put in charge of
persons selected by the Government
at different points, and would be
distributed free to those of the Indians
who might require them”* Treaty 10
and 11 also involved verbal discussions
surrounding the provision of medical
care and assistance.”

In short, while “plain-text” readings
of treaty may suggest that the
commitment to provide medical
services and aid was only part

of Treaty 6, there is a significant

body of oral history and records of
communications that indicate that the
Crown commitment to provide care
and assistance, particularly in times
of exceptional need, were significant
aspects of other treaties despite not
being detailed in the written text.
Further, there are innumerable
references that both Indigenous people
and Crown commissioners made
during negotiation of the Numbered
Treaties which affirm the Crown
commitment to ensure that Indigenous
people would not just continue to
physically survive, but to live well into
the future.

The constant references that
Indigenous people made to “life” in

the negotiation of treaties, whether
referring to their expectation that
treaties would ensure good lives for
future generations or whether referring
to treaties as “living” agreements,
warrant further consideration within
the study and practice of treaty
implementation. To date, scholars

have interpreted this emphasis on the
continuity of life through either: 1)

an economic lens, which suggests that
Indigenous people negotiated treaties
to obtain a new livelihood or to secure
the necessary financial resources to
ensure good life in the face of changing
economic circumstances”,

“LET US RECALL THAT TREATIES ARE NOT DESCRIBED
AT LENGTH BY ELDERS AS "SURVIVING AGREEMENTS,"
THEY ARE DESCRIBED AS “LIVING, BREATHING
AGREEMENTS" THAT ENTAIL AVISION NOT JUST OF
BASIC SURVIVAL, BUT OF AGOOD LIFE FORTHEIR
MEMBERS AND FOR GENERATIONS."

or 2) a biological lens, which suggests
that Indigenous people negotiated
treaties in order to physically survive
in the face of famine, disease, and
death.”® Of course, both frames reflect
the context leading up to treaty
negotiations and are thus central to
their interpretation today, but it is
also important to bear in mind that
Indigenous peoples’ expectations

in entering into treaty relationships
extended well beyond the desire

to oppose immediate death, or to
ensure basic physical survival for a
limited period in time. There are thus
limits both to strictly economic and
biological interpretations, as treaty
relations extend beyond the moments
of crisis and transition in which they
were negotiated.

Let us recall that treaties are not
described at length by Elders as
“surviving agreements,” they are
described as “living, breathing
agreements” that entail a vision not
just of basic survival, but of a good life
for their members and for generations.
Importantly, for Indigenous people,

“a good life” does not occur in a
vacuum, but is intimately linked to
the health and quality of relationships.
This is reflected in the Cree term
miyo-wicéhtowin, described by Treaty
Elders of Saskatchewan as reflecting
the imperative to maintain good or
positive relations with all our relatives,
now and into the future.”
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Our ancestors persisted in the face of
devastating circumstances to envision
that better future. It is a vision that we
maintain today, reflecting what Linda
Tuhiwai Smith calls a, “language of
possibility.”

At such an important time in our shared
history, treaty can help us re-imagine
new and healthy forms of relationships,
new possibilities.



PART FOUR

Ireaty and the

Expansion of Political Horizons

THROUGHOUT THIS REPORT, we have drawn attention to the limits of treaty interpretation
when narrowly construed. That is, we have argued that literal, and often compartmentalized,
understandings of the Numbered Treaties can function to reinforce the suffering of Indigenous
people by delimiting and in some cases, entirely obscuring, Crown obligations that flow from
Indigenous understandings of the treaty relationship.

The politics of treaty interpretation
are always important, but especially
so in the current pandemic as they
can serve to justify state neglect of its
treaty commitments to Indigenous
people who remain particularly
vulnerable to disease.”

Yet, we are also of the view that
political projects which depart from
a transactional, compartmentalized
understanding, and that engage more
robust and relational conceptions of
treaties, can contribute to a broadening
of political horizons. That is, we are
interested in what possibilities arise
when both Indigenous and non-
Indigenous people move beyond

the view of the Numbered Treaties

as land transactions, and towards

an understanding of treaties as
representing a “politics of life”
advanced by Indigenous people.”

This approach to treaty
implementation situates Indigenous
communities’ desire for aid and
assistance under treaties as flowing
from a distinct political relationship
with the Crown, one which gives rise
to obligations for the Crown to provide
not the level of care and assistance

needed to ensure Indigenous peoples’
basic survival, but to maintain an
adequate quality of life during and
beyond periods of crisis. The approach
marks a break from treaty as a
mechanism for Canadian governments
to extend and deepen their authority
within Indigenous communities, and
towards an understanding of treaties
as representing a mechanism to hold
Canadian governments accountable
for living in a relation of care with
Indigenous people, without infringing
upon our political authority and
jurisdiction.

The Numbered Treaties entail a series
of commitments from the Crown

to ensure the ongoing well-being
and quality of life of treaty partners;
recognition of this obligation allows
all treaty partners to think more
broadly about our own rights and
responsibilities as parties to treaty,

as well as the current expectations
that we have of the federal
government. Understanding the
Numbered Treaties as enduring, but
also socially and politically situated
life-giving relationships, may prompt
us to ask: what are the federal
government’s responsibilities in light

of the specific and current
vulnerabilities of Indigenous
populations relative to the spread of
disease, and in light of the current
capacity and state of infrastructure in
many Indigenous communities?

“WHAT ARE

THE FEDERAL
GOVERNMENT'S
RESPONSIBILITIES

IN LIGHT OF THE
SPECIFIC AND CURRENT
VULNERABILITIES

OF INDIGENOUS
POPULATIONS

...AND THE CURRENT
CAPACITY AND STATE
OF INFRASTRUCTURE
IN MANY INDIGENOUS

COMMUNITIES?"
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Crucially, drawing a distinction
between “basic survival” and “a good
life” illustrates the limitations of
interpretations of treaty that situate
them as a means of “basic survival,”
whereby Indigenous people are, at best,
provided with the resources to barely
“get by This is just as true historically
as it is during this pandemic. With
respect to the current crisis, we
certainly recognize that immediate
financial supports are necessary to
meet the needs of Indigenous people
and communities, and acknowledge
that the federal government’s delayed
provision of support and funding

to Indigenous communities already
dealing with limited capacity, severe
infrastructure issues, and barriers to
accessing healthcare services, is an
inadequate response.

Yet, we also call for more than a
“distinctions-based approach” from the
federal government. Uniform formulas
cannot be applied to First Nations,
Métis, and Inuit peoples, as even
within these categories Indigenous
people are differently situated

vis-a-vis federal and provincial
governments and occupy distinct

political relationships with them.

To work towards implementing treaty
relationships between Indigenous and
non-Indigenous peoples in contexts
of ongoing settler colonialism, in
particular, Indigenous people must
continue to advance a treaty politic
grounded in notions of accountability
and responsibility that flow from

our own understanding of the treaty
relationships we inhabit. We must
continually refuse the notion that state
responses to the current pandemic
and other crises are “benevolent
gestures” from the federal government
while it continues to disregard its
treaty commitments and exploit
treaty territories for development and
resource extraction.

If we follow a conception of wellness
and quality of life broadly defined,
then advancing the question of
health in a treaty context requires
both comprehensive actions to

meet the immediate needs of
Indigenous communities but also
longer-term forms of change in the
political relationships between treaty
partners. Far from the “certainty”
that governments and industry so

“BUa® LLAAA
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desperately seek in their relations

with Indigenous people, change

means revisiting and unsettling the
Eurocentric assumptions and narrow
conceptions of treaty that have for too
long configured the ways in which
treaty relationships, and their potential
implementation, are understood.

Benevolence, by and large, has

been and continues to be framed as
ensuring Indigenous people have “the
means to get by” while Canadians
prosper. But it in no way resembles
what a shared relationship would
actually look like: the flourishing of
life in sustainable ways for all. Instead
of simply surviving, Indigenous
populations should be thriving in our
own lands. Our ancestors persisted in
the face of devastating circumstances
to envision that better future. It is

a vision that we maintain today,
reflecting what Linda Tuhiwai Smith
calls a “language of possibility.”

At such an important time in our
shared history, treaty can help us
re-imagine new and healthy forms of
relationships, new possibilities.
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